




Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999). In reviewing such a motion, a 

trial court considers affidavits, pleadings, depositions, admissions, and other evidence 

submitted by the parties in the light most favorable to the party opposing the motion. Id. 

Where the proffered evidence fails to establish a genuine issue regarding any material 

fact, the moving party is entitled to judgment as a matter of Jaw. Id. The Court must 

only consider the substantively admissible evidence act~ally proffered in opposition to 

the motion, and may not rely on the mere possibility that the claim might be supported 

by evidence produced at trial. Id., at 121. 

Ill. Arguments and Analysis 

A. 

In its motion, Plaintiff contends the Guarantors are barred from challenging the 

amount of damages they owe under the Guarantees because the amount owed has 

already been determined in TCF's Consent Agreement, and thus binding the 

Guarantors to that amount. In opposition, the Guarantors contend collateral estoppel is 

inapplicable. 

In order for collateral estoppel to bar a claim, three elements must be satisfied: 

(1) "a question of fact essential to the judgment must have been actually litigated and 

determined by a valid and final judgment"; (2) "the same parties must have had a full 

[and fair] opportunity to litigate the issue"; and (3) "there must be mutuality of estoppel." 

Monat v. State Farm Ins. Co., 469 Mich 679, 682-84, 677 NW2d 843, 845-46 (2004 ); 

quoting Storey v. Me1jer, Inc., 431 Mich 368, 373, 429 NW2d 169 (1988). 

In order to satisfy the first prong of collateral estoppel, the amount of damages 

owed by the Guarantors must have been litigated and determined by a valid and final 
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judgment. It is established in Michigan that collateral estoppel does not bar issues from 

being litigated that were previously stipulated to in a prior consent agreement "[b]ecause 

claims are settled rather than actually adjudicated in a consent judgment." Rzepka v. 

Michael, 171 Mich App 748, 756, 431 NW2d 441, 444 (1'988). In Am. Mut. Liab. Ins. Co. 

v. Michigan Mut. Liab. Co., 64 Mich App 315, 317, 235 NW2d 769, 771 (1975), the 

Michigan Court of Appeals rationalized why the issues settled in a consent agreement 

are not litigated and determined by a final judgment. The Court held, that in a consent 

agreement, "It]he trial judge has not determined the matters put in issue, he has merely 

put his stamp of approval on the parties' agreement." Id. at 326-27. See also Sahn v 

Brisson, 43 Mich App 666, 670, 204 NW2d 692 (1972) (An issue has been litigated 

when it has been put in issue by the pleadings, and submitted to the jury for 

determination). The Court justified its ruling with policy reasons, stating: "The social 

interest in reducing instances of costly litigation is undermined by a rule which provides 

drastic consequences for settlements .... Consent judgments [would] become less 

desirable, thus impeding and embarrassing the settlement process." Id. at 27. In the 

case at bar, the issue of the damage amount was not actually litigated. Accordingly, the 

first prong of the collateral estoppel test is not satisfied in this. matter. 

While Plaintiff's motion is properly denied based on its failure to satisfy the first 

prong of the collateral estoppel standard, Plaintiff has also failed to satisfy the second 

prong. Under the second prong of collateral estoppel, this Court will determine whether 

the same parties had a full and fair opportunity to litigate the amount of damages in 

issue. It is well established in the Michigan Limited Liability Company Act, MCL 

450.4101 et seq., that an LLC and its members are separate legal entities. "Once a 
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limited liability company comes into·existence, limited liability applies, and a member or 

manager is not liable for the acts, debts, or obligations of the company." Ouray Dev., 

LLC v. Perrin, 288 Mich App 143, 151, 792 NW2d 749, 755 (2010); See MCL 

450.4501 (3). 

In this case, the Consent Agreement is between TFC and ECP, not the 

Guarantors and ECP. Furthermore, the Consent Agreement does not make any 

reference of the Guarantors nor the Guarantees. Although the Guarantors are joint 

owners of TFC, they are distinct separate parties, making TFC and ECP the only parties 

of the Consent Agreement. When TFC signed the Consent Agreement, it only had the 

power to bind TFC itself, not the Guarantors, absent a piercing claim. As a result, the 

Guarantors did not have an opportunity to litigate the amount of damages owed under 

the Note in connection with TCF's bankruptcy, making the second prong unsatisfied in 

this matter. Based on the fact that the first and second prongs of the collateral estoppel 

standard have not been satisfied by the facts presented in this case, collateral estoppel 

does not bind the Guarantors as to the amount of damages owed. 

B. 

In its motion, Plaintiff also contends that if collateral estoppel does not apply to 

bind the Guarantors, it is nevertheless entitled to a judgment in the amount of 

$5,371 ,068.93, plus attorney fees and costs as of June 29, 2015. In .support of its 

position, Plaintiff relies on the affidavit of J Jones, its agent. ( See Exhibit A to Plaintiffs 

Supplement.) Specifically, Mr. Jones testified that he is Plaintiff's authorized agent in 

charge of Plaintiff's books and records, that the contents of the complaint and motion for 
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partial summary disposition are true, and that as of June 29, 2015, the Guarantors' 

obligations totaled $5,371,068.93, plus- attorneys' fees and costs. (Id. at 1lil 1, 3, 39.) 

In response, Guarantors rely on their own affidavits- in which they testified: "After 

reviewing Debtor's books and records, I personally believe that_ the Debtor's and 

Individual Defendants' obligations to Plaintiff total substantially less than 

$5,371 ,068.93." (See Exhibit 3 to Defendant's reply.) However, it is well established in 

Michigan that in order avoid summary disposition, the nonmoving party may not rely on 

mere allegations or denials, but must set forth specific facts showing that a genuine 

issue of material fact exists. Aho v. Dep't of Corrections, 263 Mich App 281, 288; 688 

NW2d 104 (2004 ). Conclusory statements are insufficient to create a genuine issue of 

fact. Rose v. Nat'/ Auction Group, 466 Mich 453, 470; 646 NW2d 453 (2002). This Court 

finds that Defendants have not set forth specific facts showing that a genuine issue of 

material fact exists, but rather rested on subjective opinions as to the amount of 

damages. Consequently, the Court is convinced that Guarantors have failed to 

establish that a genuine issue of material fact exists as to the amount of damages they 

owe under the Guarantees. As a result, Plaintiff's motion for summary disposition must 

be granted. 

IV. Conclusion 

Based on the foregoing, Plaintiff's motion for summary disposition is GRANTED. 

Pursuant to MGR 2.602(A)(3), the Court states this Opinion and Order neither resolves 

the last pending claim nor closes the case. 

IT IS SO ORDERED. 

Date: SEP 2 8 2015 
---- ----

Hon. Kathryn A. V1v1ano, Circmt Court Judge 
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